Few would dispute that good health is fundamental to a full and active life. It is the
I. Introduction
Few would dispute that health is wealth which is fundamental to a full and active life. 1 Good health contributes directly to economic prosperity, while poor health leads to poverty. According to Nobel Laureate Amartya Sen, men can enjoy the maximum freedom when they are free from health problem. 2 Securing health is therefore important to human well-being. Against this backdrop, the right to health is considered directly in many international instruments. As the World Health Organization ( "WHO" ) has revealed that every country in the world is now a member of at least one of these international instruments, 3 few people dispute that sound health is a pre-condition to enjoy the right to life. As the traditional police state redefines its role in the welfare state system, 4 State not only performs sovereign functions, but also seeks to ensure social security and welfare for people. Health is what most countries put the highest priority on. This paper aims to examine how various international legal instruments view the physical and mental health issue from the perspective of human right. In addition, it explores how it is applied to the national law of Bangladesh. The human right to health has been always embodied within the "right to life."Unfortunately, the "right to health" has not received considerable attentions in many parts of the world, including Bangladesh. This paper intends to initiate the discussion about such an important and timely issue and to provide guidelines for the countries on how to determine their international obligations to support it. This paper is composed of four parts. The first part will discuss conceptual issues in health and human rights, etc. The second part will analyze the provisions relating to health in different international legal instruments. The third part will address questions on the implementation of international human rights instruments. The final part will discuss how Bangladesh government handles the issue of health as human rights at the national level. 
III. Health-Related Issues in International Legal Instruments

A. Concern for Health under International Law
The concern for 'health'is a new issue of the postwar period. At the time of creating the United Nations, the drafting committee, realized the importance of this issue, and included provisions relating to health in the Charter. The Charter of the United Nations empowers (a) the General Assembly to initiate studies and make recommendations for the purpose of . . . promoting international co-operation in the . . .health fields, 14 and (b) the Economic and Social Council may make or initiate studies and reports with respect to international . . . health, and related matters and may make recommendations with respect to any such matters to the General Assembly to the Members of the United Nations, and to the specialized agencies concerned. 15 The United Nations is responsible for "promoting solutions of international . 
IV. State Obligations under the International Legal Instruments
A. Common Obligations for Health
All international legal instruments have sought to achieve their objectives stated in their preambles. They impose some obligations on the State parties in order to fulfill their intentions. All parties who signed and ratified these instruments are bound to the obligations therein. Some common obligations under these international instruments include: (a) adoption of all appropriate legislative, administrative and other measures for the implementation of the rights recognized in the instrument; 24 (b) taking of appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices that are against the spirit of the matter of the instrument; 25 (c) refrain from engaging in any act or practice is inconsistent with the instrument; 26 (d) ensuring public authorities and institutions to act in conformity with the provision of the instrument; (e) undertaking or promoting research and development on issues relating to the instrument; 27 (f) provision of accessible information relating to the provision of the instrument; and (g) submission of periodical reports on issues relating to the instrument. 28 In terms of enforcement, some human rights are derogable. A State may sometimes suspend the enforceability of these rights on the ground of public emergency which "threatens the life of the nation."There are some rights on the enforcement of which limitation can be imposed on some grounds, such as "prescribed by law, in a democratic society, public order, public health, public morals, national security, public safety, rights and freedoms of others, or rights and reputations of others, restrictions on public trial." 29
B. Two Covenants
On the other hand, there are some rights which are not derogable. No state party shall, even in time of emergency threatening the national security, derogate the following rights guaranteed by the ICCPR: the right to life, freedom from torture, cruel, inhuman or degrading treatment or punishment, and from medical or scientific experimentation without free consent; freedom from slavery or involuntary servitude; the right not to be imprisoned for contractual debt; the right not to be convicted or sentenced to a heavier penalty by virtue of retroactive criminal legislation; the right to recognition as a person before the law; 30 and freedom of thought, conscience and religion. These rights are not derogable under any conditions or circumstances even for the national security. 31 In accordance with the African Charter on Human and Peoples' Rights, the 37 There were supposed to be three National Health Service Ombudsmen. Among them, the general Ombudsman mainly performs the duties with the help of a Deputy Commissioner. In addition, the European Court of Human Rights and the European Commission of Human Rights dealt with a good number of cases on health issue, especially concerning the relationship among medical treatment, the right to life and degrading treatment. For example, in the unreported case of Tanko v. Finland Appl., the Commission, explicitly refusing the possibility to exclude the relationship, held that: ". . . a lack of proper medical care in a case where someone is suffering from a serious illness could in certain circumstances amount to treatment contrary to Article 3." 38 In the case of Association X v. UK, the Commission decided a case concerning a 32 The African Charter on Human and Peoples' Rights (1981), art. 16(2). 33 ICESCR, art. 12(2)(c). 34 The European Social Charter, Pt. II, para. 11. 35 The Human Rights Act of 1998 (Ch. 42), available at http://www.legislation.gov.uk/ukpga/1998/42 (last visited on July 31, 2010). 36 complaint about a voluntary vaccination scheme. 39 In the case of X v. Ireland, it is decided whether the state is responsible for providing free medical care for those whose lives are at risk. 40 Likewise, in the case of Hughes v. UK, it is decided whether the health professionals are in charge of taking prompt medical action in emergencies. 41 In the case of D v. United Kingdom, a patient of St. Kitts who was staying in the UK with a terminal and incurable illness was compelled to leave UK on the ground of health security of other citizens. 42 The decision of the UK Authority, however, was challenged and claimed in that if patient was compelled to leave he would not get sufficient medical, social and other forms of assistance. The European Court of Human Rights held that:
In view of these exceptional circumstances and bearing in mind the critical stage now reached in the applicant' s fatal illness, the implementation of the decision to remove him to St. Kitts would amount to inhuman treatment by the respondent State in violation of Article 3 of the Convention (European Convention on Human Rights, 1950). 43
V. Implementation of Health Related Issues in International Level
Joining international legal instruments is insufficient in itself without implementation. When State becomes a party to an international legal instrument such as convention, covenant, agreement, multilateral or bilateral treaty, that State shall follow the provisions of the instrument under the principle of pacta sunt servenda. When the state shall ratify the instrument, the provisions shall be applicable against the state. Almost all international legal instruments provide for implementation mechanisms such as (a) establishment of committees or watchdog bodies, 44 
A
The enjoyment of the highest attainable standard of health is one of the fundamental rights of every human being without distinction of race, religion, political belief, economic or social condition.
B
The health of all peoples is fundamental to the attainment of peace and security and is dependent upon the fullest co-operation of individuals and States.
C
The achievement of any State in the promotion and protection of health is of value to all.
D
Unequal development in different countries in the promotion of health and control of disease, especially communicable disease, is a common danger. E Healthy development of the child is of basic importance; the ability to live harmoniously in a changing total environment is essential to such development.
F
The extension to all peoples of the benefits of medical, psychological and related knowledge is essential to the fullest attainment of health. The WHO is a specialized agency of the United Nations. Each year, the WHO sets a theme or slogan on its foundation day (April 7) 48 and emphasizes on the issue of slogan or theme of that particular year along with other general or on-going activities. Thus, the WHO is primarily responsible for monitoring health issues all over the world and performs the charter-based duty of the United Nations. It shall be supervised by the Economic and Social Council ( "ECOSOC" ) under the ICCPR.
Together with the WHO which is the general authority for the improvement of health condition all over the world, there are different health-related organizations like the World Medical Association ( "WMA" ), 49 concept 'Public Health'in section 2, but section 2 (e) of the said Act says that "Public health services"and "public health establishment"include respectively sanitary, water-supply, vaccination, sewerage disposal, drainage and conservancy services and establishment maintained for the purposes of such services, and any other service or establishment of a local authority which the government may be notification in the official Gazette declare to be a public health service or public health establishment for any purpose of this Ordinance.
VI. Implementation of Health Related
This article stipulates that "the State shall adopt effective measures to prevent the consumption, except for medical purposes or for such other purposes as may be prescribed by law, of alcoholic and other intoxicating drinks and drugs which are injurious to health."Article 53 of the Bangladesh Constitution specifies the removal of the President of Bangladesh in case of physical or mental incapacity. 61 The duly constituted report of the Medical Board would be a ground for the Parliament to take the decision to discharge the President from his office. 62 The intense discussion shows the importance of the health issues even though the enlighten provisions are kept with those rights not being judicially enforceable.
C. Health Issues in National Laws in Bangladesh
Since the independence in 1971, the Government of Bangladesh has passed many laws regarding health issues. 63 These laws were enacted to serve multiple purposes, ranging from identifying products detrimental for human health 64 frequently to meet the changing needs of the society. In Bangladesh, however, many laws relating to the health issues have not been amended for the last fifteen to twenty years, despite of the major scientific developments in this period. For example, many laws 70 were last amended in 1973 by the Revision and Declaration Act (Act No. VIII of 1973) 71 which did not introduce any significant changes. This Act simply adopted the laws that had been enacted before the independence of Bangladesh. 72 In most cases the Act substituted words like 'Bangladesh'for 'Pakistan'or 'East Pakistan,' 'Government'for 'Central Government' or 'Provincial Government' or 'Appropriate Government,' 'taka' for 'rupee'or 'rupees'or 'Rs.,' 'High Court Division'for 'High Court,'etc. only and after that these laws are not reviewed to fit these with the need of the present time. The Table VI-1 shows the amended years of laws. In addition, the supervisory staffs of field level health workers, namely, Assistant Health Inspector ( "AHI" ) and Family Planning Inspector ( "FPI" ) have their offices in the UHFWCs. 74 In autonomous and semi-autonomous level, each local government has responsibilities under the law.
Health and Local Government
In Bangladesh, the local government such as city corporations, zilla parishads, upazilla parishads and union parishad play a leading role in administration. All of these local governments shall constitute the Standing Committees for dealing with various social and health issues. The relevant laws empower the local governments to perform some mandatory and optional duties.
Health Related Issues in Universities
There are thirty public universities in Bangladesh. All of them were established by special laws which empower the universities to supervise the residence and discipline of the students, and to promote their health. 75 Unfortunately, however, all the universities are still far behind the standard to ensure health of students, faculties, officials and staffs. The residential hostels are over-crowded; foods are sub-standard; the adjacent areas to these residential hostels are neither clean nor hygienic.
Health Issues within the Cantonment Areas
In provides the power to remove brothels and prostitutes, removal of lewd and disorderly persons from cantonment and penalty for offences. The Cantonment authorities should still be more responsible, active and vigilant to perform their duties because the heath conditions of the cantonments remains to be improved.
D. Health Related Cases before the Bangladesh Courts
The judiciary of Bangladesh positively ruled issues relating to health. In a number of cases the Courts of Bangladesh played an influential role in implementing the right to health. The courts even held that law permits granting of bail on the ground of illhealth to sick and infirm persons even in a case where there are reasonable grounds for refusing bail. 76 In the case of Hussain Mohammad Ershad v. Bangladesh, the Court held that "...though the Universal Declaration of Human Rights or the Covenants unless incorporated in the domestic law are not enforceable in national courts, the national courts may draw upon those principles if domestic laws are inconsistent with those." 77 In the case of Dr. Mohiuddin Farooque v. Bangladesh, the Court held that "right to life under Articles 31 and 32 of the Constitution not only means protection of life and limbs necessary for full enjoyment of life, but also includes, among others, protection of health and normal longevity of an ordinary human being from man made hazards unless that threat is justified by law." 78 Thus, the Collector of Customs was directed to take effective measures to prevent importation of contaminated food items till foolproof effective methods are evolved by the authorities.
While ruling on an issue of ill effects of use of tobacco and related products, in the case of Professor Nurul Islam v. Bangladesh, the Court held that "right to life means right to sound mind and health and state has a duty to protect the ordinary human beings from the ill effects of use of tobacco related products. Advertisement of cigarette and cigarette related products are detrimental to life and body of the people and violation of the fundamental right to life and as such advertisement of tobaccorelated products are to be stopped." 79 The Appellate Division of the Supreme Court of Bangladesh, in the case of Department of Narcotics Control v. Crown Beverage Ltd. Senakalyan Bhaban (12 th Floor) 195, Motijheel Commercial Area, Dhaka and another 2006, refused to grant licences in favour of respondent who manufactured two beverage called 'hunter'and 'crown'on ground of public health after taking licences from the Department of Narcotics. 80 In the case of Dr. Mohiuddin Farooque v. Bangladesh and Others, 81 Dr. Mohiuddin Farooque filed a writ petition on October 3, 1994 requesting the intervention of the High Court Division of the Supreme Court in restoring the public medical services and care all over the country, which had been disrupted by the continuous strike of the BCS (Health) Cadre doctors. In that Writ Petition the petitioner challenged the continuance of strike by the doctors of all the government medical hospitals, health complexes and centers. It was submitted that due to a long strike by the government medical hospitals, health complexes and centers, the whole system for providing treatment for the people become paralysed, and the sufferings of the people knew no bounds. The High Court Division of the Supreme Court issued a Rule granting a mandatory injunction to call off the strike of the BCS (Health) Cadre doctors of all the government medical hospitals, health complexes and centers immediately within 24 hours from the date of service of notice and to join their respective offices. Thus, it is evident that though the medical professionals have the right to assembly, association, opinion, thought and conscience, they used to be directed to call off the strike on the ground of public health.
E. National Health Policy
The Government of Bangladesh follows the Russian system of five-year plans. Every plan contains a chapter on health issue. The health chapter of the Fourth Five-Year Plan (1990-95) began with the premise that access to health is a fundamental right of a person. The Fifth Five-Year Plan (1997) (1998) (1999) (2000) (2001) (2002) states that: "[P]roviding medical care is the constitutional obligation of the government."In response to the changing health situation of the country, it is urgently required to introduce reforms in the health sector, particularly in the areas of management structure, service delivery mechanisms and utilization of both public and private sector resources. 82 The National Health Policy of Bangladesh has a long history. As of 2008, however, no formal policy has been initiated by the government though the final draft is ready. After the independence of Bangladesh in 1971, nearly a decade elapsed during which the government had strived for providing health services under the existing administrative structures that were inherited from Pakistan. During the early 1980s, however, a drug policy was adopted by the government. It attempted to rationalize drug use, manufacture, and import. The drug policy was followed by the preparation of a national health policy document in the late 1980s, which was readopted and partially implemented by the government. 83 During the later part of the 1990s, the National Health Policy was in progress in line with the changes of national and global circumstances. The cabinet has approved the draft policy, but the Parliament has not yet considered adopting it. 84 In the final draft of the National Health Policy of 2008, the Government of Bangladesh claims that Bangladesh' s public health system is well organized. 85 It states that: "[H]ealth is a state of complete physical, mental and social well being and merely not an absence of disease or infirmity. Health is universally regarded as an important index of human development. Health is also a fundamental right of the population." 86 The government gives priority to the health sector development as an integral part of overall socioeconomic development. It is committed to the "Health of All" ( "HFA" ) and the "Primary Health Care"( "PHC" ) approach. To obtain these goals, the government follows the principle of universal health coverage and accessibility, priority to the poor and the most vulnerable groups, improvement in the quality of life, and promotion of health. The Health and Population Sector Strategy ( "HPSS" ) of 1998 forms the basis for the national health policy in Bangladesh. It incorporates the following key principles: greater orientation to client needs, especially those of women; improved quality, efficiency and equity of government health services; provision of a package of essential health services; expanded private sector role in providing health and population services; one-stop shopping via co-location of services; and expanded cost recovery and improved efficiency of resources by the public sector. In the context of changing health situation in Bangladesh, reforms in the health sector will be essential. It should include decentralized health management systems. 87
VII. Conclusion
Sound health is the most vital condition to enjoy human rights. Therefore, Health as human rights should be considered more seriously in national as well as international legal context. The right to health is not explicitly laid down at international human rights legal instruments. Elements and sprites of health, however, are already embodied there. International legal instruments consider health as fundamental human right to the highest attainable standard of living. These include the following right: to reproductive and sexual health; right to equal access to adequate health care and health-related services; regardless of sex, race, or other status; to equitable distribution of food, right to access to safe drinking water and sanitation; to an adequate standard of living and adequate housing, right to a safe and healthy environment; to a safe and healthy workplace; to adequate protection for pregnant women in work proven to be harmful to them; to freedom from discrimination and discriminatory social practices, like female genital mutilation, prenatal gender selection, and female infanticide; to education and access to information relating to health, including reproductive health and family planning to enable couples and individuals to decide freely and responsibly all matters of reproduction and sexuality; and to appropriate environment for physical and mental development of child.
Bangladesh has been enjoying economic prosperity. However, the government of Bangladesh did not pay much attention to the civil right in the past. Recently, the situation has improved and the government has taken some meaningful initiatives. It is urgent for the government to put more efforts to meet the global standards. In addition, the government should encourage the civic society to assist and co-operate with all initiatives relating to health issue.
Annex Draft Patient' s Charter of Bangladesh
The Government of Bangladesh declares in the Fourth Five-Year Plan (1990-95) that access to health is a fundamental right of person. The government may think for the publication of a Patient' s Charter in Bangladesh. The Charter may contain the following provisions:
A. Role of Government (a) In Government health centers, no patients can be discriminated due to, inter alia, status, age, sex, class, color, religion, and race. The government shall ensure the patient to receive the health care service on the basis of his or her clinical need, not be placed in front of each diagnosis center, blood bank, and pharmacy. (b) A pregnant woman shall have the right to choose a midwife, a General Practitioners ( "GP" ), or consultant obstetrician who will be responsible for looking her after. She will also have the option for the type of care. (c) The patients, when taking treatment from their physicians, shall be entitled to have the full addresses with their contact numbers. (d) The patients shall have the right to complain against health professional or medical center. The visitors can any opinions to the hospitals. When the hospital takes any suggestion, it should respond to it in due course. (e) The hospital should keep the privacy or any other information of the patients which it obtained in the course of treatment. Under the extremely necessary situation to the interests of the society including infectious and vulnerable diseases, however, the doctor shall not be bound by this practice.
